
 

Business Advisory Council   

*Petition For Resolution and Reconsideration*  
  

West Virginia Is Not In Substantial Compliance   

With The Streamlined Sales And Use Tax Agreement  
  

* Hearing Requested * 

Petition for Resolution  

Pursuant to Rule 1001 of the Streamlined Sales and Use tax Agreement (“SSUTA”) and 

Section 1002 (B), (C), and (F) of the SSUTA, petitioner, the Business Advisory Council 

(“BAC”), hereby petitions the Governing Board to invoke the issue resolution process to review 

the Governing Board’s action finding West Virginia not out of compliance with the SSUTA. As 

required by Rule 1001.A.2 of the SSUTA, the BAC hereby states it is not aware that this matter 

is pending in any state or local administrative or judicial process and the BAC requests a hearing 

regarding this petition.  

Issue for Resolution and Reconsideration  

Section 805 states: “[a] member state is in compliance with the Agreement if the effect of 

the state’s laws, rules, regulations, and policies is substantially compliant with each of the 

requirements set forth in the Agreement.” West Virginia is not substantially compliant with 

Section 332 D.2 and D.3. Each provision requires that a “statute specifically imposes and 

separately enumerates the tax on a sale” “with the right less than permanent use granted by the 

seller” (Sec. 332 D.2) and “which is conditioned upon continued payment from the purchaser.” 

(Sec. 332 D.3). See also Rule 332.1. No such West Virginia statutes exist, which clearly results 

in West Virginia’s lack of substantial compliance.  

  While the Compliance Review and Interpretations Committee (“CRIC”) found West 

Virginia out of substantial compliance, the Governing Board failed to find West Virginia out of 

substantial compliance with those provisions on October 5, 2022.    
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West Virginia’s lack of substantial compliance with section 332.D.2 and D.3 creates a 

burden on business. When Section 332 was added to the SSUTA, businesses (including the 

BAC) wanted certainty that a state’s legislature would act before imposing its sales/use tax on 

specified digital products “with less than permanent use” and the tax “was conditioned on 

continued payment.” West Virginia’s lack of statutory guidance fails to meet these SSUTA’s 

requirements, which also makes it unclear if West Virginia’s Legislature truly wanted its 

sales/use tax imposed on certain specified digital products. If West Virginia was found out of 

substantial compliance, the State’s Legislature would be put on notice that it has a SSUTA 

compliance issue it needs to fix. The West Virginia Legislature could easily clarify that its 

sales/use tax does (or does not) apply to non-permanent use and/or conditioned on continuous 

payment of specified digital products (or only select components), or other means compliant with 

the SSUTA.1    

Section 332 D.2 and D.3 ensure that a state’s tax agency is not able to impose tax on 

these items solely by administrative fiat and still retain its compliance with the SSUTA; 

however, that is precisely what has occurred in West Virginia. A spokesperson for the West 

Virginia State Tax Department confirmed the BAC’s concern with the lack of statutory guidance 

and indicated that West Virginia’s Legislature was not interested in imposing anything that looks 

like a new tax.2 This is why the Department has, using solely administrative action, ignored the 

requirements of Section 332 D.2 and D.3 and imposed its sales/use tax on some specified digital 

products without the prerequisite statutory authority required by those provisions. If the West 

Virginia Legislature wanted to tax these specified digital products, it could have chosen to do so. 

 
1 Alternatively, the Department could retract its position that its sales/use tax applies to certain specified products 

that do not meet the statutory requirements imposed by Section 332 D.2 and D.3 of the SSUTA. 
2 See Amy Hamilton, Digital Products Almost Knock West Virginia Out of Compliance with the SSUTA, Tax Notes; 

and Paul Williams, W.Va Survives Pact Compliance Vote Over Streaming Tax, Law360 Tax Authority. Both articles 

posted on October 6, 2022 – copies attached. 
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Importantly, all the other SSUTA states taxing specified digital products are compliant 

with Section 332 D.2 and D.3. South Dakota, which has the broadest sales/use tax base of any 

SSUTA state, made the necessary changes to comply with the SSUTA’s specified digital tax 

provisions. And, more recently, Rhode Island was held by the Governing Board to be out of 

compliance and therefore made amendments to its laws on specified digital products to fix 

compliance issues (which were similar to West Virginia’s). Just as Rhode Island fixed its 

substantial compliance issue, West Virginia should be held to the same standard. A finding that 

West Virginia does not comply with the SSUTA properly puts both the Department and its 

Legislature on notice that the State needs to address a SSUTA compliance issue.  

Sections 332 Did Not Grandfather States’ Prior Laws/Interpretations  

Sections 332 was added to the SSUTA on September 20, 2007.  While section 332 was 

effective January 1, 2008, the states were given until January 1, 2010, to comply with all the 

terms of that section. Section 332 D.2 and D.3 clearly do not provide any grandfathering 

language to allow a state that had a law that may tax certain specified digital products, including 

products transferred electronically, to continue to do so after January 1, 2010, without fully 

complying with all of Section 332 of the SSUTA requirements. The fact that West Virginia did 

not modify its taxability matrix until August 2021 does not change those requirements. While 

West Virginia has a broad sales/use tax base that applies to non-professional services, its 

imposition of tax on certain specified digital products (including those transferred electronically) 

are still covered by the requirements of Section 332 D.2 and D.3 of the SSUTA.  

Requested Resolution  

As required by Section 805, West Virginia is clearly not in substantial compliance with 

each provision of the SSUTA. West Virginia does not substantially comply with section 332 D.2 

and D.3 of the SSUTA. The Issue Resolution Committee should recommend to the Governing 
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Board that it find West Virginia out of substantial compliance with Section 332 D.2 and D.3 of 

the SSUTA.  

Relevant documents, which contain additional facts/information, previously submitted by 

the BAC and known to be submitted by the West Virgina State Tax Department are attached. 

Respectfully submitted,   

 

Russ Brubaker  

President, Business Advisory Council  

Dated: December 2, 2022  

  

 

Contact Information  

Russ Brubaker  

TaxCloud  

1629 Lynne Dr 

Freeland, WA 98249  
206-914-7029 

russb@taxcloud.com  

  

Additional Contact  

Fred Nicely (Chair, BAC Compliance Subcommittee) 

Council On State Taxation  

122 C St NW, Room 333  

Washington, DC 20001-2109  

614-354-2443 fnicely@cost.org   

 

Affirmation  

  

Pursuant to Title 28 U.S.C., Section 1746(2), I, Fred Nicely, declare under penalty of perjury that 

the foregoing is true and correct.    

  

Executed on December 2, 2022  

  

________________________________________________  

Fred Nicely  

Sr. Tax Counsel, Council On State Taxation  
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Attachments 
 

A. BAC Revised Letter Concerning WV Compliance (9/9/22) 

 

B. BAC one-pager distributed at October 2022 Gov. Bd. Meeting 

 

C. WV State Tax Department Letter dated (9/9/22) 

 

D. Law360 Tax Authority Article (10/5/22) 

 

E. Tax Notes Article (10/6/22) 
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